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Best Collection 
Practices 



Credit Reporting Best Practices  
 Highlights: 

 
 NCUA guidelines regarding the information Credit Unions furnish to consumer reporting agencies about consumers 

relates to the “accuracy” and “integrity” of the information reported. 
 How a Credit Union chooses to manage bad debt internally is a decision dictated by the guidelines and regulations 

established by the Credit Union.  
 However, in the event the Credit Union chooses to continue to manage all bad debt in its database, for so long as 

the debt remains due, and maintains all bad debt accounts in the same manner, such action is permissible.  
 There is no legal requirement that a Credit Union remove bad debt from its books or records, as long as all bad debt 

of all members and former members are treated in the same manner and the information stored and reported is 
updated and accurate. 

 No statute of limitation on collections or requirement to remove debtors account from creditor files. 
 Every state maintains a civil statute of limitation outlining the time-frame within which a creditor may legally file and 

obtain a judgment against a debtor. However, the statute of limitations is not so much a bar from filing suit as it is a 
defense available to a debtor in the event the lawsuit is filed beyond the statutory period.  

 Section 605 of the FCRA dictates the terms under which consumer reporting agencies may report information 
relating to consumers.  

 The obligation to accurately report information provided by creditors, as outlined in § 605 of the FCRA, as well as to  
remove or correct items, as outlined in § 605 of the FCRA, is the responsibility of the consumer reporting agencies.  

 There is no requirement that the creditor remove the accurate debtor information from its reports to the consumer 
reporting agencies, nor is there a requirement to cease collection activities if it so chooses to pursue the debtor.  

 
 
Practical Tips 
 
 A Credit Union’s obligation is to report information accurately, with integrity and consistently as to bad debt accounts. 
 Bad debt remains bad debt until paid (bad debt may remain on the Credit Union’s books so long as the Credit Union 

is following developed guidelines and regulations established for bad debt reporting). 
 Statute of limitation is not a bar to filing a lawsuit but rather a defense available to a debtor. Lawsuits may be filed 

once the statute of limitations has passed.  
 FRCA rules regarding consumer credit reporting and timing as to the removal of aged accounts are rules that govern 

the consumer reporting agencies, not the Credit Union. 



1099-A and 1099-C Best Practices 
Highlights: 
 
 The IRS form 1099 (both A and C) is used by various entities to report income that they have perceived a third party has 

earned. For example, a Credit Union issues a credit card, makes an unsecured loan, makes a secured or unsecured auto 
loan, or mortgage loan, and amounts due and owing are never paid. After some time the Credit Union should issue the 
member a 1099. 

 The IRS requires financial institutions (including Credit Unions) to report to them the amount of principal they charge-off for 
individual borrowers. It is only to be filed after the Credit Union has stopped collection activity and there has been no 
payment activity on the account for three years. 

 Form 1099-A is used to report that property was received or abandoned by the member. It does not refer to whether or not 
the debt was cancelled.  

 Form 1099-C indicates the cancellation of debt. A 1099-C can be issued on an unpaid debt for the entire balance that is due 
at the time of issuing the 1099-C or for the canceled portion of the debt when a debt settlement has been agreed to. 

 The Credit Union may issue a 1099-C for the balance due on second mortgage write downs, settlements of unsecured or 
secured claims or “cram downs” where any or all of the principal balance due to the Credit Union remains unpaid. 

 Collection efforts may continue when a 1099-A is issued.  
 The law is unclear as to whether collection efforts may continue once a 1099-C is issued; however common sense would 

dictate that a creditor can't have it both ways: either you forgive the debt or continue to collect the debt or sell it, but not 
both.  

 Surprisingly the IRS has issued no rulings regarding collections once a 1099-C is issued; although, if payment is received by 
the creditor once the 1099-C is issued the 1099-C must be reversed. 

 Once the Credit Union issues a 1099-C, the member is required to report this unpaid debt as income on their tax returns. 
 As exclusions do exist, not all members issued a 1099-C will be required to pay taxes once the 1099-C is issued.  
 
Practical Tips 
 
 Always issue a 1099-A on abandoned real or personal property. 
 Always issue a 1099-C once the debt is uncollectable and cancelled.  
 Both form 1099-A and 1099-C must be sent to the member (preferably via certified mail, return receipt requested). 
 Once a 1099-A is issued the debt remains collectable and all collection efforts should be pursued.  
 Once a 1099-C is issued, although no case law or statutes exist, the Internal Revenue Services has no established guidelines 

regarding continuing collections efforts, common sense dictates that once a 1099-C is issue collection efforts should cease. 
 As exemptions do exist, members may avoid paying taxes once a Credit Union issues a 1099-C.  



Bankruptcy 



Bankruptcy and Cross-
Collateralization Clauses 

 
 Scenario: The member received a Chapter 7 discharge and paid off 

the car loan, do I have to release the title when there is an unpaid 
cross-collateralized credit card still out there? 

 
 Answer: NO!  Do not release the title until all cross-collateralized loans 

are paid in full or you sell the car.  Cross-collateralization liens survive 
a bankruptcy discharge.  The deficiency is forfeit, but the lien is not. 
 

 The Credit Union may, during the bankruptcy, demand the debtor 
reaffirm ALL cross-collateralized debts secured by the collateral.  If 
the debtor fails to do so within 45 days of the 341 meeting the Credit 
Union may repossess the car WITHOUT a lift stay motion. 
 

 Important exception: a loan for all or part of the purchase price must 
be in default.  If the debtor is current on the car, but not on the other 
cross-collateralized loans, then a lift stay motion is still required.  The 
credit union may wait until the bankruptcy is over for repossession. 



Tips for Proof of Claim and  
Reaffirmation 

 Many credit unions take it upon themselves to file proofs of claim and 
reaffirmations in bankruptcy as no attorney is required to do so. 

 
 File ONE Proof of claim for each loan.  It is possible to combine them, but it 

often confuses the trustee and they would need to be split.  DON’T FORGET 
TO LIST THE CROSS-COLLATERALIZED LOANS AS “SECURED” AND PUT IN 
COLLATERAL IN THE PROOF OF CLAIM.  If a credit union files a cross-
collateralized claim as “unsecured” the claim will need to be amended. 
 

 Remove SOCIAL SECURITY AND ACCOUNT NUMBERS, BIRTHDAYS AND 
THE NAMES OF MINOR CHILDREN IN ALL SUPPORTING DOCUMENTS.  This 
information is made public and the Credit Union will need to hire counsel to 
do a motion to restrict access if this information is released. 
 

 For Reaffirmations, Credit Unions should do one for each loan and make 
sure that all cross-collateralized loans indicate the collateral.   
 

 Get the debtor’s counsel to sign off in order to avoid a hearing.  The Credit 
Union exception requires the debtor’s counsel’s signature. 
 



Issues with Chapter 13 Cases 
 Long term secured debt which by the loan terms cannot be paid in 

five years is NOT DISCHARGEABLE.  This means that the debtor 
cannot get rid of a undersecured second mortgage without a lien 
avoidance action. 

 
 It is important for credit unions to fight lien avoidance actions to 

preserve their rights.  It is also important to make sure the orders of 
debtor’s counsel state that the liens will not be avoided “until the 
plan is completed.”  As many plans are not completed, this will 
protect the Credit Union’s lien if the member fails to make plan 
payments. 
 

 Cramdowns on cars are only available for vehicles purchased more 
than 910 days before the bankruptcy is filed.  It is important for 
credit unions to fight these actions to get a fair valuation of the 
collateral as debtors often undervalue cars.   
 

 File Proofs of Claim on Time!  Some trustees are adamant in not 
accepting late claims, even for secured loans.  
 

 



Fighting Bankruptcy Abuse 

 Bankruptcy is designed to protect the honest but unfortunate, not a 
fraudster.  Provisions in the code are designed to curb abuse, but 
the credit union must act and communicate with counsel. 

 
 The credit union must inform counsel of activities they believe are 

fraudulent in order for the attorney to timely file adversarial 
proceedings to challenge either individual debts or the whole 
bankruptcy.  If this is not done, the credit union may lose its right to 
challenge the discharge order. 

 
 Debts for luxury items (in aggregate of >$500.00) incurred within 

90 days of the bankruptcy or cash advances (in aggregate of 
>$800.00) incurred within 70 days of the bankruptcy, are 
PRESUMED FRAUDULENT.  This means that the debtor has to prove 
why the debt is not fraud.  These cases should be brought on by 
creditors. 
 

 Serial bankruptcy filers forfeit the automatic stay.  If a debtor files 2 
times within a calendar year, the stay is only in effect for 30 days 
without a motion, while for 3 or more, no stay is permitted. 
 
 



Accepting Payments from Bankrupt 
Member 

  
 During the Bankruptcy: 

 Secured Debts 
 Chapter 7 

 Accept ordinary payments;  
 Chapter 13: 

 Always accept payments. 
 Unsecured Debts 

 In a Chapter 7, the Trustee has absolute control of the debtor’s 
non-exempt assets.  No payments should be taken in the 
pendency of a Chapter 7 without Trustee approval because the 
Trustee is entitled to it. The debtor should only be making 
scheduled payments for secured loans. 

 In a Chapter 13, the Credit Union may accept payments directly 
from the member but must modify its proof of claim so the 
Trustee does not make excess payments. 

 After the Bankruptcy discharge: 
 The Credit Union may accept gratuitous payments from the Member 

once the bankruptcy is over.  DO NOT SOLICIT THESE PAYMENTS! 
 

 



Fraud Cases Outside Bankruptcy 
 Often credit unions get defrauded.  Examples include, the member 

never purchases a car with money loaned for that purpose and uses 
it for a different purpose or refuses to file the lien.  Another 
example is, after receiving a consolidation loan, the member takes 
advantage of the credit union and runs up the balance on a credit 
card that should have been closed.  

 
 Fraud cases are difficult to make because the “I’m stupid” defense 

works.  Unlike breach of contract cases, the plaintiff must prove that 
at the time of the loan the debtor had the intent to defraud the 
creditor. 

 
 While fraud opens up the possibility of punitive damages, proving 

the intent of the debtor can be expensive and difficult.  It often 
times is more economical to simply sue on the contract action.  
Consult counsel to evaluate a fraud case in relation to a related 
contract action. 
 



 
Death of a Member 



My Member Died and the Relatives 
Won’t Leave the House 

 
 Scenario: The member had a secured loan with the credit union 

using his/her house as collateral.  However, no estate has been 
opened which is required in order for a foreclosure to occur. 

 
 Solution: The creditor must begin the process of opening an estate if 

the relatives will not.   
 

 Foreclosure cannot occur without an estate being opened because 
there is no one to serve the necessary papers on. The dead 
member’s relatives will not be interested in opening an estate if the 
member had more debt than assets or if those assets are only 
personal property. 
 

 Often filing a petition for a third party to administer the estate will 
force family members to open one, and they get priority.  This is also 
a win for the credit union because they just need someone to serve 
to begin the foreclosure process. 



My Member Died Leaving Large 
Deposits with the Credit Union 

 If the member does not owe the credit union money, freeze the 
account until an administrator of the estate is appointed by the 
court.  The administrator will deliver a court order with their 
appointment.  That person will have the power to use the accounts 
and distribute funds. 

 
 Can the credit union seize money if the dead member owes the 

Credit Union money? 
 

  YES.  The right to offset survives death as does the security 
 interest created in membership agreements. 
 

 BUT WATCHOUT - In joint accounts with the right of survivorship, if 
the member that survives does not owe the credit union money, 
then no offset rights exist because the money transferred ownership 
upon the death of the debtor. 
 



My Member Died and the Relatives 
are Driving the Car but won’t Make 

Payments  
 As a secured lien holder, the credit union may repossesses the vehicle and 

sell it.  
 

 However, without an estate opened, there is no way to properly send out 
redemption notices to the estate, so a claim against the estate later for the 
deficiency may be denied.  Also, the title cannot transfer without an estate 
being opened for a relative or other person to take over the loan should 
they wish to do so. 
 

 The Credit Union must balance the value of an immediate repossession and 
sale with the potential forfeiture of a deficiency balance versus the benefit 
of making a claim later and/or getting a relative to take over the loan. 
 

 FINAL THOUGHT—Members’ families are probably not going to file an 
estate unless the member has equity in real property or significant funds in 
bank accounts.  Personal property will most likely be seized by relatives and 
not sold for the creditors’ benefit. 
 



Silverman Theologou, LLP 
Contact Information 

 

 
Silverman Theologou, LLP 
11200 Rockville Pike  
Suite 520 
North Bethesda, Maryland 20852 
Phone: (301) 468-4990 
Facsimile: (301) 468-0215 
Gary Silverman email: gsilverman@silvermanlegal.com 
Philip Yeager email: pyeager@silvermalegal.com 
Website: www.silvermanlegal.com 
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